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In March 2020, the voters of San Francisco approved Proposition D, also known as the Commercial Vacancy
Tax. The ordinance applies to ground floor, street-facing, commercial properties within any of the 32
districts listed in Section 201 of the Planning Code (which the regulation defines as “Taxable Commercial
Space”). The districts listed in the Planning Code include the major neighborhood commercial areas of
San Francisco such as Polk, Inner Clement, Broadway, the Castro, the Mission, Haight and portions of
the Mid-Market  and South  of  Market (around Folsom Street) areas. See:
https://sftreasurer.org/business/taxes-fees/commercial-vacancy-tax-vt. The downtown financial district
(north and south of Market) is not included. The type of properties covered by Proposition D are telling
of its intended purpose. Section 2909 of the San Francisco Business and Tax Regulations Code explains
that “[r]etail storefronts are the building blocks of neighborhood vitality, encouraging people to stroll
through San Francisco'’s streets, sidewalks, parks, and other open spaces, and inviting them in.”

Who Must Comply

The first reporting period ends on the last day of February 2023. The ordinance requires that every
owner, lessee, and sublessee of Taxable Commercial Space in the City is required to file a Commercial
Vacancy Tax Return regardless of whether such space has sat vacant or not. This means that if you are a
landlord or a tenant of Taxable Commercial Space, whether or not the space is occupied or vacant, and
whether or not you are ultimately responsible for paying the tax, each person is required to file the
Commercial Vacancy Tax Return. The person ultimately responsible for paying any taxes due is the
person entitled to possession. In other words, the owner pays the tax unless the property is leased or
subleased. As of the date of this Client Alert, the actual Commercial Vacancy Tax Return form is not yet
available. It will be made available by the San Francisco Tax Collector in the near term.

What Is Required
The ordinance specifies that a person is responsible to pay the Vacancy Tax if that person has kept Taxable

Commercial Space Vacant in a tax year. A property is “Vacant” when it is unoccupied or unused for more
than 182 days in a tax year, whether consecutive or not. This broad language raises several questions. For
example, if Taxable Commercial Space is leased but vacant for the last 120 days of the lease and the
owner then leaves the space vacant for an additional 62 days after the lease ends, is either party liable
for any amount of Vacancy Tax? The ordinance language seems to suggest that neither would be liable
as neither party kept Taxable Commercial Space “Vacant” for the requisite period. However, both parties
will still need to file the return, and time will tell how the City applies the ordinance to these more
nuanced scenarios. To avoid any surprises, landlords and tenants should ensure that the allocation of
the responsibility to pay the tax is expressly addressed in their leases.
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The amount of tax is calculated based on the length of store frontage facing a public right of way and
the number of consecutive years that the space has been left Vacant. For the first year that a property
is Vacant, that amount is $250 per linear foot of frontage, for the second year it is $500 per linear foot,
and then increases to $1,000 per linear foot at the third year and thereafter.

There are some exceptions. For example, the 182-day clock is put on hold during the application process
for building permits and conditional use permits. There are also some exceptions for properties
damaged by casualty within the preceding two years. Another exception is carved out for struggling
businesses; if a tenant under a lease with a term of two or more years occupies the space for 182
consecutive days but thereafter shuts down or otherwise abandons the property, the property will be
exempt from the tax for the remainder of the lease. In other words, if a restaurant operates for the
required time but ultimately does not continue to operate in the space for the remainder of its lease,
neither the landlord nor the restaurant tenant will be liable for the tax.

Consequences of Non-Compliance

Administration and enforcement of the Commercial Vacancy Tax is with the San Francisco Office of the
Treasurer and the Tax Collector. The Treasurer and Tax Collector have stated that the late filing penalties
applicable to the Commercial Vacancy Tax Return will be waived for the 2022 and 2023 tax years. This only
applies to the filing penalties, however, meaning that the penalties on late payment of any tax owed will
still apply. These penalties can be quite high if the tax is left unpaid for long.

Will the Tax Have any Impact on Retail Occupancies

According to the recitals in the ordinance, it was enacted to combat widespread vacancies in the designated
districts that “occur when a property owner or landlord fails to actively market a vacant retail storefront to
viable commercial tenants and/or fails to offer the property at a reasonable rate.” Many remain skeptical
that a vacancy tax is the cure to what ails San Francisco’s commercial districts. The city’s own economic
analysis found that the rise of internet based commerce has contributed to the decrease of physical store
traffic. Further, the report pointed out that the tax is unlikely to improve the situation to the extent vacancies
are the result of an economic downturn. Others note the fallacy of the underlying assumptions of the
ordinance — that someone would intentionally leave space vacant and not rent it, and that a tax somehow
incentivizes someone to enter into what is otherwise a bad business transaction.

Please contact us if you have properties or leases covered by the Commercial Vacancy Tax Ordinance.
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This communication is not intended to create or constitute, nor does it create or constitute, an attorney-client or any other legal relationship. No statement in this communication constitutes legal advice nor
should any communication herein be construed, relied upon, or interpreted as legal advice. This communication is for general information purposes only regarding recent legal developments of interest, and is
not a substitute for legal counsel on any subject matter. No reader should act or refrain from acting on the basis of any information included herein without seeking appropriate legal advice on the particular
facts and circumstances affecting that reader. For more information, visit www.buchalter.com.
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