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Immigration Enforcement

Expected Increase in Enforcement

I-9 Audits and Inspections

Worksite Raids

Potential Criminal and Civil Charges

Compliance Steps for Employers
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Compliance is Crucial!
 Worksite Raids; I-9 Audits; FDNA Site Inspections – These are ALL going to come 

back in a big way!!

Actions under Trump I 2017 10/01/2017-
05/04/2018

Worksite Investigations 1,716 3,510

I-9 Audits 1,360 2,282

Criminal Arrests 139 594

Administrative Arrests 172 610
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What to Expect?

 In 2018, the Trump administration announced a two-phase 
nationwide I-9 operation in which I-9 audit notices were served to 
more than 5,200 businesses around the country since January.

 First phase (Jan. 29 – March 30): HSI served 2,540 NOIs and 
made 61 arrests.

 Second phase (July 16 – 20): HSI served 2,738 NOIs and made 32 
arrests. 
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Enforcement Statistics from 2016-2020 Term

From Oct. 1, 2017, through July 20, 2018:

HSI opened 6,093 worksite investigations 

Made 675 criminal and 984 administrative 
worksite-related arrests
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Immigration Reform and Control Act of 
1986

Unlawful for employers to knowingly hire or continue to 
employ unauthorized workers.

ALL employers must complete and retain form I-9 for new 
employees and comply with retention rules.

E-Verify is NOT a substitute for I-9 completion and retention 
requirements. Even if you use E-Verify, you must still properly 
complete and retain Form I-9 for each employee.
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I-9 Audits

I-9 forms MUST be completed for all full time employees 
irrespective of legal status or position in the company.

MUST use current version of the form so always check version 
date on uscis.gov.

E-Verify is NOT a replacement for I-9. MUST complete form I-9 
even if you are a E-verify entity.

Covid era policies have largely ended so you cannot remotely 
verify without taking appropriate measures.
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Sample Notice of Inspection for Forms I-9
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Notice of Inspection: Subpoena for Documents
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FDNS Site Inspections

The Fraud Detection and National Security Directorate (FDNS) makes 
unannounced site visits to employer locations where foreign national 
individuals on certain visa categories are located as a part of their job duties.

FDNS is a part of USCIS’s compliance review to ensure that employers and 
employees are both in compliance with information provided to US 
Immigration authorities regarding the employment of certain Foreign 
Nationals. 

Participation in FDNS site visits was voluntary, but under the H-1B 
modernization rule, it makes it clear that refusal to comply is grounds for 
denial or revocation of the pending I-129. 
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FDNS Site Inspections

Crucial: IF you have employees placed at a third-party site and USCIS
conducts an unannounced site inspection at that location and the other site 
refuses to admit/allow USCIS, then per the H-1B Modernization Act, that is 
also grounds for denial or revocation of the employee’s I-129!

These visits are:

• Unannounced (although in some case, officers will send the employer an 
email asking to speak with a specific employee. They may also contact the 
employee directly!)

• Meant to verify that the employee’s position is in accordance with the law 
AND in line with what the employer claimed the employee’s job duties, 
salary and location would be per the LCA/Petition filed with USCIS.
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Worksite Raids: When Agents Show Up at Your Business
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Have a Plan

Train key staff—e.g., front desk

Have a point person

Have a lawyer’s number
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Do They Have a Warrant?
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No, a Real Warrant
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Judicial Warrant: Required for Entry without Consent
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If No Judicial Warrant

No warrant, no entry to non-public areas . . .

. . . unless you consent (Don’t – AB 450)

You don’t have to provide information (Don’t)
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If No Judicial Warrant

You can call a lawyer (Do)

Do not physically interfere with them

Do not hide or destroy evidence
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If They Have a Judicial Warrant

Read it.
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If They Have a Judicial Warrant

Read it.
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If They Have a Judicial Warrant

Read it.



Presentation Title Goes Here 22>www.buchalter.com

If They Have a Judicial Warrant

Call a lawyer. Tell the agents you have one.
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If They Have a Judicial Warrant

ABA Model Rule 4.2

In representing a client, a lawyer shall not 
communicate about the subject of the 
representation with a person the lawyer knows 
to be represented by another lawyer in the 
matter, unless the lawyer has the consent of 
the other lawyer or is authorized to do so by 
law or a court order.
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If They Have a Judicial Warrant

Call a lawyer. Tell the agents you have one.

Do not agree to interview.

Do not give false information.
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If They Have a Judicial Warrant

Keep a record.

Ask for agents’ names and IDs.

Ask to monitor the search.



Presentation Title Goes Here 26>www.buchalter.com

If They Have a Judicial Warrant

Tell employees they have right to lawyer / silence.

Do not tell employees not to talk.

Do not interfere with search or destroy evidence.
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If They Have a Judicial Warrant

Do not send non-privileged emails or texts about           
the investigation.
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If They Have a Judicial Warrant
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Stay Calm
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What they can prosecute you for

Employing Unauthorized Immigrants (8 U.S.C. 
§1324a): Up to 6 months

False Statements (18 U.S.C. § 1001):  Up to 5 years

Obstruction of Justice (18 U.S.C. §§ 1505 / 1510 / 
1512):  Up to 5 years
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What they can prosecute you for

Up to 10 Years

Bringing In Unauthorized Immigrants (8 U.S.C. § 1324)

Immigration Document Fraud (18 U.S.C. § 1546)
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What they can prosecute you for

Up to 20 years

Human Trafficking (18 U.S.C. § 1590)

Racketeering (RICO) (18 U.S.C. § 1962)
.
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What they can prosecute you for
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What they can sue you for

Racketeering (RICO) (18 U.S.C. § 1962)

False Claims Act (31 U.S.C. § 3729)

Unfair Competition (State law)
.
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Steps for Employers
1. Immigration Plan: Employers should take stock of their foreign worker population, both 

those who are working on employer-sponsored visas and those who maintain their own work 
authorization. This will help employers assess the potential impact to their workforce of the 
potential shifts in immigration policy and adjudications practice; and take proactive steps to 
mitigate the impacts of those changes, such as filing renewals early, identifying lower-risk 
work visa options, and starting the green card sponsorship process for essential foreign 
workers.

2. Independent I-9 Audit: Absolutely crucial to do this! Independent, attorney led audits 
often will help reduce your monetary fines because you are able to demonstrate a good faith 
effort to maintain compliance.

3. Intentional Hiring: Do NOT hire employees who need visa sponsorship without having 
concrete work for them to do! Work with Immigration counsel to assess your need v. the 
employee’s education and skill to arrive at a job code that will withstand scrutiny from USCIS. 
Computer Occupations all others and other catch all job codes with lower wages will NOT 
work!
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Steps for Employers

4. PERM: If you know the employee is crucial, start the PERM process 
early. This is already taking 2 years at present (will likely increase) under 
Trump 2.0.

5. Immigration Enforcement Readiness Plan: I-9 Audit v. FDNS Site Visit 
v. Worksite Raid – Make Plans!

6. Advising Employees: As hard as this is, I think it is best practice to 
advise employees NOT to leave the US unless absolutely necessary. 
Policies in the past tended to change on a Friday afternoon and went 
into immediate effect which risks employees being stuck outside the US, 
unable to return. 
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Resources
Buchalter Articles:
https://www.buchalter.com/publication/workplace-raids-a-guide-for-employers-on-your-rights-and-responsibilities/

https://www.buchalter.com/publication/corporate-immigration-compliance-preparing-for-enhanced-enforcement-under-trump-2-0/

https://www.buchalter.com/publication/best-practices-for-i-9-compliance-in-2024/

Government Resources:
I-9 Central: https://www.uscis.gov/i-9-central

Handbook for Employers: https://www.uscis.gov/i-9-central/form-i-9-resources/handbook-for-employers-m-274
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CALL US!

Kripa Upadhyay (Hindi, Nepali, Spanish and Urdu)

kupadhyay@Buchalter.com

206-319-7007

206-225-1167 (c)

Joshua Robbins (Spanish)

jrobbins@Buchalter.com

949-224-6284


