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Welcome to the May 2011 edition of the Real Property Law Section (RPLS) E-Bulletin. 

Here are the features in this month’s E-Bulletin: 

●  Webinar: Conducting Environmental Impact Review on Endangered Species Act Implementation, May 20, 2011 

●  Final Phase of "Hot Topics" Series Covering a Variety of Business Practice Areas Offered by the Business Law 
Section Ends on May 25, 2011 

●  Joint Meeting of RPLS and Sacramento County Bar Real Property Section in Sacramento, June 13, 2011 

●  Save the Date: Real Estate and Law Symposium, Co-Sponsored by SPIRE (Stanford Professionals in Real 
Estate) and the Real Property Law Section, November 9, 2011 

●  Helen’s Hints, by Helen Shin -- Set up your Facebook and Twitter Accounts. The State Bar Sections (including 
the RPLS and CYLA) are now on Facebook and Twitter!  

●  “Matt’s Musings” by Matt Henderson 

●  Our Own E-Bulletin Cartoonist, Scott Miller! 

●  DRE Consumer Alert on Lawsuit Marketers Requesting Upfront Fees for Home Mortgage Relief 

●  Practice Tip: Shared appreciation loans  

●  Case Alert: First National Mortgage Company v. Federal Realty Investment Trust 

●  Case Alert: City of Los Angeles v Superior Court  

●  Case Alert: Ashley II of Charleston, LLC v. PCS Nitrogen, Inc. and 3000 E. Imperial, LLC v. Robertshaw Controls 
Co. 

●  The California Real Property Journal 

●  Section News: Kudos to the committee, sponsors, presenters and all attendees for a great 30th Annual Real 
Property Retreat, April 29 - May 1, 2011, at Torrey Pines  

●  Section News: Kudos to presenters, sponsor and attendees of the panel on Short Sale Dilemmas and Recent 
Developments held in Los Angeles on May 11, 2011 

●  Get to Know Our Subsection Chairs," introducing Randy Sullivan, Co-Chair of the Real Estate Sales and 
Brokerage Subsection 

 

 
Practice Tip: Shared Appreciation Loans Shared appreciation loans have experienced renewed popularity 

recently, helping to fill part of the void left by the decline in securitized mortgage products. A shared appreciation loan is a 
loan secured by real property that gives the lender a contingent deferred interest in the form of a share of (a) the 
appreciation in the value of the property, (b) a portion of the rents produced by the property, or (c) both. 
 
In California, shared appreciation loans are permitted by statute: California Civil Code § 1917 et seq. provides that the lien 
of a deed of trust securing a shared appreciation loan shall secure principal, accrued interest and contingent deferred 
interest. Additionally, the statute provides that shared appreciation loans are exempt from California’s usury laws, and that 
the relationship of the borrower and lender is that of a debtor and creditor, not a partnership or joint venture. In the 
absence of such a statute, a shared appreciation loan could inadvertently cause the lender’s lien to merge into the 
borrower’s fee interest in the property, thereby extinguishing the lien.  
 
When drafting loan documents for a shared appreciation loan, attorneys should take care to follow a few requirements set 



forth in the statute: 
 
(1) Any deed of trust securing a shared appreciation loan must indicate on the document that it secures a shared 
appreciation loan.  
 
(2) The definition of a shared appreciation loan in Civil Code § 1917(b) expressly excludes loans secured by owner-
occupied residential property containing one to four residential units. 
 
A loan secured by such property that purports to be a shared appreciation loan may violate California’s usury laws, 
thereby providing numerous defenses to the borrower, including claims to recover past interest paid and treble damages 
from the lender. Additionally, the lender’s lien could be extinguished by the doctrine of merger, as described above. 
Therefore, lenders should generally avoid making such loans. However, Civil Code § 1917.006 contains separate rules for 
shared appreciation loans made by local government authorities secured by owner-occupied residential property, and 
Civil Code § 1917.320 et seq. contains extensive rules for shared appreciation loans to senior citizens secured by owner-
occupied residential property. Attorneys should carefully review such code sections before undertaking any shared 
appreciation loans governed thereby. 
 
We would like to thank Michael J. Zerman of Zuber & Taillieu LLP in Los Angeles and Co-Chair of the Real Estate 
Finance Subsection for submitting this Practice Tip. mzerman@ztllp.com; www.ztllp.com.  
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News from the Section: 
Welcome to the September edition of the Real Property Law Section E-Bulletin. 
Here are the features in this month’s E-Bulletin: 
●  Can’t attend the Annual Meeting later this month? Live stream a real property law 

program directly to your home or office!  
●  The 33rd Annual Real Estate and Economics Symposium in November will include a 

panel from the Real Property Law Section - register now!  
●  Upcoming CEB programs on tax trends, commercial loan defaults, and bankruptcy 

●  Save the Date! Mixers to meet your fellow Section members to be held in Los Angeles 
and San Francisco in December 

●  A featured article: California Lenders Should Think Twice Before Exercising Remedies 
Under a Material Adverse Change Clause 

●  Case Alert: Los Angeles Unified School District v. Casasola 
●  Case Alert: Culver Center Partners East #1, L.P., v. Baja Fresh Westlake Village, Inc. 
●  Practice Tip: Remodeler training and certification required by September 30 for EPA’s 

lead paint rule 
●  A pending lawsuit alert: rights to surface water  
●  An homage to our departing California Real Property Journal editor in chief, and 

upcoming deadlines for future editions  
●  “The Subsection Corner,” keeping you up to date with the activities of our Subsections  
●  “Get to Know Our Subsection Chairs,” introducing you, one by one, to the fine folks who 

chair the Real Property Law Section’s Subsections  

 
A Featured Article: California Lenders Should Think Twice Before Exercising 
Remedies Under a Material Adverse Change Clause 
 
The material adverse change (“MAC”) clause has become a common provision in real estate loan 
documents. This clause typically provides, in broad terms, that a material adverse change in the 
financial condition of the borrower, the secured property, or any guarantor will constitute an event of 
default, upon which the lender may accelerate the borrower’s obligations under the loan documents 
and exercise the lender’s other remedies, including foreclosure. Given current economic conditions, 
lenders may be tempted to read the MAC clause literally, as a “catch-all” default provision for loans 
that are insufficiently collateralized, even though the borrower has not made any monetary defaults. 
This situation is most likely to arise in the context of construction loans, where the lender, not the 
borrower, is often required to fund monthly interest payments out of loan proceeds. While there is a 
dearth of authority on the enforcement of a MAC clause in California, several legal precedents should 
give lenders pause before taking action in reliance on a MAC clause. 



 
MAC clauses have been most heavily litigated in the Delaware courts, typically in the context of 
corporate mergers and acquisitions. The most widely cited case discussing MAC clauses has been In 
Re IBP, Inc. Shareholders Litigation, IBP, Inc. v. Tyson Foods, Inc., 789 A.2d 14 (Del. Ch. 2001), in 
which the Delaware Chancery Court rejected Tyson’s assertion that a material adverse change had 
occurred and ordered Tyson, the buyer, to specifically perform the merger agreement. The court 
determined that “a buyer ought to have to make a strong showing to invoke a material adverse effect 
exception to its obligation to close.” Furthermore, the court stated that the buyer must show that the 
material adverse change is “durationally significant,” and that a “a short-term hiccup in earnings will 
not suffice”. Subsequently, in Hexion Specialty Chemicals, Inc. v. Huntsman Corp., 965 A.2d 715 (Del 
Ch. 2008), the Delaware Chancery Court rejected the buyer’s MAC claim and stated that “[a] buyer 
faces a heavy burden when it attempts to invoke a material adverse effect clause. . .” The opinion 
noted that the Delaware Chancery Court has never found a material adverse change to have occurred 
and that “this is not a coincidence.” 
 
California law on MAC clauses is not as developed as Delaware law. However, in the case of 1601 
McCarthy Blvd., LLC v. GMAC Commercial Mortgage Corporation, (Case No. CGC-03-425848, 
California Superior Court), a San Francisco jury awarded an office building owner $33 million in 
punitive damages after its lender declared a default under a MAC clause. The borrower had deposited 
a $7.2 million lease termination payment into an impound account held by the lender. Pursuant to the 
terms of the loan documents, the impounded funds would be returned to the borrower when it found a 
replacement tenant. However, when the borrower leased the space, the lender attempted to 
renegotiate the loan documents to provide that the impounded funds would be used to pay down the 
loan balance. When this was unsuccessful, the lender asserted that there had been a material adverse 
change in the borrower’s financial condition, constituting a default under the loan documents. In 
support of its argument, the lender showed that the mortgaged property had experienced a material 
decline in value, that rental rates had declined significantly, and that the property’s income was 
insufficient to cover debt service. The jury was not persuaded, and it returned a special verdict finding 
that the lender breached its contractual obligations and acted with malice, oppression and fraud in 
committing a conversion of the impounded funds. 
 
Several factors that may have influenced the McCarthy jury have also been addressed by the 
Delaware courts: 

1. Ex-post facto justifications are frowned upon. In IBP, the Delaware court took issue with the 
fact that Tyson made no reference to material adverse change in its rescission letter, asserting 
the issue “post-hoc” instead. Likewise, in McCarthy, the lender approved two new leases, 
asserting its MAC argument for the first time after the borrower completed tenant improvements 
and the tenants had commenced occupancy.  

2. What you know and when you knew it may hurt you later in court. For example, in IBP, the 
court noted that Tyson’s statements and actions showed that it was previously aware of several 
issues that were the basis for its later assertion of a material adverse change. Similarly, in 
McCarthy, the borrower presented evidence that that the lender had approved two leases even 
though it had earlier prepared a confidential asset resolution plan, not disclosed to the borrower, 
which provided that the impounded funds would not be released unless the vacant space was 
rented at above-market rates sufficient to cover loan payments. 

3. Attempts to avoid contractual obligations due to changes in general economic 
conditions are viewed unfavorably. In McCarthy, the borrower performed its obligations under 
the loan documents, but the lender attempted to avoid its corresponding obligations because of 
a decline in market rental rates that the borrower could not control. The jury viewed the lender’s 
actions as evidence of bad faith. In the Hexion case, the economy deteriorated significantly 
between the time the parties entered into a merger agreement (i.e., July 2007) and the specified 
closing date. However, the Delaware court held that the buyer’s MAC claimed failed. The 



decision implied that it would be very difficult for a buyer to ever invoke a MAC clause to refuse 
to close a transaction.  

 
While California law on the enforceability of MAC clauses remains unsettled, a few lessons can be 
gleaned from existing legal precedents: First, a lender should not invoke the MAC clause in a 
precipitous manner without giving adequate notice to the borrower and a reasonable opportunity to 
cure. Second, the lender should not deliberately conceal any information or hidden objectives from the 
borrower. Third, the lender should not assume that a general deterioration in market conditions gives it 
the unlimited right to declare an event of default even though the borrower is performing its obligations 
under the loan documents. Fourth, the lender should not use a MAC clause to exert pressure on the 
borrower to renegotiate essential loan terms. Any of the foregoing actions is likely to be used against 
the lender in court as evidence of the lender’s breach of the implied covenant of good faith and fair 
dealing, and could be the basis for a damage award against the lender. Instead, lenders should make 
a concerted effort to act in a commercially reasonable manner at all times and, more specifically, to 
seek advice from experienced legal counsel before invoking a MAC clause. 
 
We would like to thank Michael J. Zerman (mzerman@ztllp.com) of the Los Angeles office of Zuber & 
Taillieu LLP, and a co-chair of the Real Estate Finance Subsection, for preparing this article for the 
Real Property Law Section E-Bulletin.  

 

 





















46      California Real Property Journal

Michael J. Zerman

Michael Zerman is a Partner at Zuber 
Lawler & Del Duca LLP in Los Angeles. 
His practice concentrates on real 
estate lending, leasing, and purchase 
and sale transactions for public and 
private companies, financial institutions, 
pension funds, and government entities.

California Licensing Requirements for Unregulated 
Lenders and Intermediaries

Michael J. Zerman

I.	 Introduction

For much of the last century, real estate lenders 
were most often regulated financial institutions, such 
as commercial banks, savings and loan associations, 
and insurance companies, or regulated pension funds, 
which held exempt status under California’s lender and 
broker licensing laws. Intermediaries, who introduced 
borrowers to lenders and helped to negotiate the loan 
terms, were called brokers, and they understood that real 
estate licenses were required to conduct their trade. Today 
the roles assigned to those engaged in real estate lending 
contain many grey areas. For example, private lenders 
and crowdfunding enterprises frequently create a new 
entity in order to lend funds on a transaction or a pool of 
transactions, and then create another entity to receive an 
origination fee or to service the loan(s).

II. The California Finance Lenders Law

The California Finance Lenders Law1 governs lenders 
and brokers engaged in the business of making or 
negotiating “consumer loans” or “commercial loans.” 

Consumer loans are defined to include most loans 
where the borrower uses the proceeds for personal, 
family, or household purposes.2 Commercial loans are 
defined to include most loans for amounts greater 
than $5,000, whether secured or unsecured, where the 
borrower does not use the proceeds for personal, family, 
or household purposes.3 No person may participate as 
a lender or broker of consumer loans or commercial 
loans in California without obtaining a license from the 
California Commissioner of Business Oversight.4 Out-of-
state lenders that make loans to California residents must 
be licensed in California as finance lenders.5 The process 
to obtain a license can take between six to twelve months 
or longer. Anyone who willfully violates the Finance 
Lenders Law may face fines of up to $10,000 and/or 
imprisonment for a one-year term.6

A.	 Exemptions

The California Finance Lenders Law provides that 
certain entities, persons, and transactions are exempt from 
the general licensing requirements. Exempt categories 
include:

1. banks, savings and loan associations, credit
unions, certain SBA-approved lenders, and
pawnbrokers regulated by the laws of any state
or by federal law;7

2. licensed check cashers;8

3. colleges and universities making student loans;9

4. securities broker-dealers licensed under California
law;10
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5.	 persons or entities who make no more than five (5) 
commercial loans in a twelve-month period, and 
the loans are “incidental” to the primary business 
of the person relying on the exemption;11

6.	 certain public entities (including municipal 
corporations and government agencies);12

7.	 agricultural cooperatives;13

8.	 certain credit card issuers;14

9.	 loans made or arranged by California-licensed 
real estate brokers and secured by a lien on real 
property;15

10.	 cemetery brokers;16

11.	 licensed “residential mortgage lenders;”17

12.	 commercial bridge loans made by a venture capital 
company to an operating company;18

13.	 franchise loans made by a franchisor to a franchisee;19 

and

14.	 certain commercial loans and other investments 
made by certain tax-exempt organizations.20

B.	 Limitations of Exemptions

Many lenders do not fit neatly into any of the foregoing 
exempt categories. For example, an investment banking 
firm may be an exempt securities dealer under the Finance 
Lenders Law, but the applicable exemption would not 
extend to a single-purpose entity that the investment bank 
forms to fund one or more specific loans. A crowdfunding 
enterprise could claim an exemption if it does not make 
more than five commercial loans in a twelve-month period, 
but only if its lending activities are incidental to its primary 
business. Therefore, its primary business cannot be real 
estate lending. Furthermore, this exemption probably would 
not apply if such loans were funded by a single-purpose 
entity that has no other primary business.

In the absence of any exemptions, unlicensed entities 
or persons risk being fined and/or imprisoned for non-
compliance with the Finance Lenders Law. When faced with 
this dilemma, many lenders first seek to obtain a license 
under either the Finance Lenders Law or the California Real 
Estate Regulations (as discussed in Section III), because each 
statute contains an exemption for licensees under the other 
statute.

C.	 Application Requirements

The application fee for a California Finance Lender’s 
license is a total of $300, which is non-refundable.21 The 
applicant must file an application with the Department 
of Business Oversight, which contains responses to eleven 
multi-part questions and thirteen exhibits with information 
about the applicant,22 including financial statements 
prepared according to generally accepted accounting 
principles that demonstrate a net worth in excess of 
$25,000.23 The application’s “Execution Section” requires 
applicants to make thirty-three declarations about the 
applicant’s business operations under penalty of perjury.24 
After an application is submitted, the Commissioner of 
Business Oversight investigates the applicant’s principal 
officers, directors, and any persons who own or control 
more than ten percent of the applicant, to determine 
whether any of them have committed a crime or fraudulent 
act within the past ten years.25 If an entity owns or controls 
more than ten percent of the applicant, then additional 
questionnaires and fingerprints must be submitted for each 
officer, director, general partner, or managing member 
of the owning or controlling entity.26 However, the 
Commissioner of Business Oversight may waive this 
requirement if the Department determines that further 
investigation is not necessary for public protection.27

Applicants must file a $25,000 surety bond with the 
Commissioner of Business Oversight together with the 
other application materials.28 This surety bond must be 
maintained at all times after the license is issued.29 Licensees 
that operate from more than one business location must 
apply for an additional branch office license for each 
location,30 but only one surety bond is required for all 
locations.31

Licensees must preserve their books, accounts, and records 
for at least three years for inspection by the Commissioner 
of Business Oversight.32 Any licensee located outside of 
California must also agree to make its books, accounts, 
papers, records, and files available to the Commissioner of 
Business Oversight at a designated location in California 
within ten days after any request by the Commissioner, or 
to pay the reasonable travel expenses, meals, and lodging 
incurred by the Commissioner or its representatives during 
any investigation or examination made at the licensee’s 
location outside of California.33 Licensees are also subject to 
certain restrictions on advertising,34 and all advertisements 
(whether printed or oral) must include the license under 
which the loan would be made or arranged.35
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Once approved, a finance lender’s license remains in effect 
indefinitely until it is surrendered, revoked, or suspended.36

D.	 Limitations on Licensees

Holding a finance lender’s license may not accomplish 
all of the objectives that the licensee intended. A finance 
lender’s license only allows a lender to make consumer or 
commercial loans, or a broker to negotiate and perform 
other broker services in connection with loans made by other 
finance lenders.37 A finance lender’s license does not entitle 
the licensee to perform broker services for most regulated 
financial institutions because although banks, savings and 
loan associations, and licensed broker-dealers are exempt 
from the Finance Lenders Law, they are not deemed to be 
licensed entities. Further, a finance lender’s license does not 
entitle the licensee to perform broker services for unregulated 
lenders or borrowers that do not possess a finance lender’s 
license, including any affiliated entities that are unlicensed. 
Therefore, even if one entity is a licensed finance lender, 
it will be unable to accept broker commissions from an 
affiliated fund that is not a licensed finance lender. These 
limitations present a problem for many private loan funds, 
which typically form separate legal entities for each fund. 

Moreover, a licensed finance lender may not sell promissory 
notes evidencing any loans made by the licensee or purchased 
from another licensee, except to certain “institutional 
investors,” which includes government agencies, regulated 
banks and insurance companies, large pension funds, public 
corporations, and other finance lenders.38 The Finance 
Lenders Law generally precludes licensees from selling notes 
to affiliated entities or funds that are not licensed finance 
lenders.39 Therefore, private loan funds cannot originate 
loans through a licensed entity and then sell such loans to 
an affiliated entity that is unlicensed. Instead, most private 
loan funds must obtain a separate finance lender’s license for 
each fund, even though the application process can take six 
to twelve months (or longer) for each license.

III. The California Real Estate Regulations

In order to lawfully engage in real estate broker activities, 
most lenders, whether licensed, unlicensed, or exempt under 
the California Finance Lenders Law, must comply with the 
California Real Estate Regulations (“Regulations”).40 The 
Regulations provide that it is unlawful for any person to 
engage in the business of, act in the capacity of, advertise 
as or assume to act as a “real estate broker” or a “real estate 
salesperson” within the State of California without first 
obtaining a real estate license from the California Bureau 

of Real Estate.41 Anyone who fails to comply with these 
regulations could be imprisoned for a six‑month term and/
or be punished by a fine of up to $60,000, in addition 
to having his, her, or its real estate license suspended or 
revoked.42

The statute defines a “real estate broker” to include any 
person who “… for compensation or in expectation of 
compensation, regardless of the form or time of payment 
… solicits borrowers or lenders or negotiates loans or
collects payments or performs services for borrowers or 
lenders or note owners in connection with loans secured 
directly or collaterally by liens on real property or on a 
business opportunity … ”43 or “… engages as a principal 
in the business of making loans or buying from, selling to, 
or exchanging with the public … notes secured directly or 
collaterally by liens on real property….”44

A real estate salesperson is defined as “a natural person 
who, for compensation or in expectation of compensation, 
is employed by a licensed real estate broker to do one or 
more of the acts … [requiring a broker’s license].”45

A.	 Corporate Broker Licenses and Their Limitations

The Regulations permit a corporation to be licensed 
as a real estate broker.46 However, if the licensee is a 
corporation, the license entitles only one officer thereof to 
engage in the business of real estate brokering on behalf 
of the corporation.47 This officer must be designated in 
the corporation’s application for a license.48 If a licensed 
corporation desires any of its officers other than the 
designated officer to act as a real estate broker under the 
corporation’s license, then the corporation must procure an 
additional license for each of such additional officers.49

A real estate license entitles only one designated corporate 
officer to solicit borrowers or lenders, negotiate loans, or 
service loans for third parties. Although the Regulations 
make an exception for clerical workers,50  any other 
employees or officers who solicit borrowers or lenders, or 
negotiate the terms of loans, or service loans, must do so 
under separate licenses, either as a real estate broker or a real 
estate salesperson. In the absence of any exemptions, this 
requirement would impose great administrative burdens 
on many lending institutions, where multiple employees 
perform broker-related activities, often in several states. 
A corporation may obtain additional real estate broker 
licenses, but for each license an officer of the corporation 
must pass a written examination in the same manner as 
if applying for an individual broker’s license.51 In contrast 
to a real estate broker, a real estate salesperson must be a 
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natural person. Therefore, a corporation cannot obtain a 
salesperson’s license on behalf of its employees. In addition, 
the Regulations require a licensed real estate broker to 
procure an additional license for each separate place of 
business within the State of California.52 Ordinarily, a real 
estate license may only be used in the single location that is 
designated in the license.53 Therefore, a licensed broker must 
obtain additional real estate licenses for each branch location 
where broker services are offered, even if the branches are 
located in the same city or county.

B.	 Exemptions

Without any exemptions, the licensing provisions of the 
Regulations would impose a great administrative burden 
upon many large financial institutions. However, the 
Regulations exempt certain entities or persons from the 
general licensing requirements, including the following:

1. banks, savings and loan associations, pension trusts,
insurance companies and credit unions regulated
by the laws of any state or by federal law, and their
employees;

2. agricultural cooperatives and regulated agricultural
loan companies;

3. licensed attorneys when rendering legal services to a
client;

4. licensed finance lenders acting under the authority
of a finance lender’s license;

5. cemetery authorities;

6. persons authorized by a savings institution to act as
an agent of that institution, when acting under the
scope of that authorization;

7. licensed securities brokers and securities dealers, and
their employees, in connection with the purchase
and sale of mortgage-backed securities; and

8. licensed “residential mortgage lenders” acting under
the authority of that license.54

C.	 Limitations of Exemptions

Many lenders and intermediaries do not fit neatly into 
any of the exempt categories listed above. For example, 
securities dealers are only exempt in the limited context 
of the sale of mortgage-backed securities. Moreover, this 
limited exemption would not extend to a separate entity that 
a securities dealer creates to fund one or more specific loans, 

or to receive origination fees on those loans. As discussed in 
Section II.D. above, the exemption for a licensed finance 
lender does not allow a finance lender to perform most real 
estate broker services, other than those services performed 
in connection with a loan made by another finance lender.55

D.	 Exception for Finders and Middlemen

There is an exception to the broker license requirements 
for the payment of compensation to a mere “finder” or 
“middleman.” A person who merely introduces a prospective 
borrower or lender is not performing an activity that requires 
a license. This “finder” is not considered to be acting as the 
agent for either party to a transaction as long as the finder 
does not participate in the loan negotiations in any way, not 
even incidentally. An agreement to compensate a finder as 
consideration for facilitating an introduction is enforceable 
by the finder regardless of whether the finder is licensed.56 
This exception does not apply if the finder performs any 
act that would require a license, regardless of how minor 
or incidental the act may be.57 A broker or salesperson who 
pays a “finder’s fee” to a non-licensee, or to a salesperson 
who is not employed by the broker paying the fee, would 
violate the Regulations if the alleged finder performed any 
act requiring a real estate license.58 Actions that may require 
a license include participating in loan negotiations, showing 
properties to lenders, or assisting a borrower in preparing a 
loan application.59 A licensee is always at risk when paying any 
fee or compensation to a person who does not hold a license 
due to the difficulty in determining whether the recipient has 
crossed the narrow line between a finder and an agent.

E.	 Out-of-State Brokers

A licensed California real estate broker may pay a 
commission to a broker licensed in another state.60 Whether 
an out-of-state broker, who is not licensed in California, 
can recover a commission in a California court is not 
determined by the location of the real property, but by the 
location in which the broker performed the services that 
require a license. A California license is only required when 
an out-of-state broker performs activities within California 
that require a license, such as meeting with potential lenders 
or borrowers within California in order to solicit business or 
negotiate loan terms, showing real property within the state 
to prospective lenders, or inspecting California properties 
on behalf of a lender or borrower.61 When an out-of-state 
broker performs these types of acts in California, he cannot 
recover compensation.62 However, even when the borrower, 
lender, or real property is located within California, if 
the out-of-state broker does not perform any act within 
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California that requires a license, then he can recover a 
commission for services performed outside of California, as 
long as he held the appropriate license in the state where he 
performed the services.63

Despite the foregoing exceptions, an out-of-state broker 
must still comply with the California Finance Lenders Law 
if the broker makes loans to California residents.64 The 
exemption under that law for licensed real estate brokers 
only applies to California licensees.65

IV. Conclusion

Due to the complexity of California’s lender and broker 
licensing requirements, most unregulated lenders should 
understand these licensing rules before engaging in real 
estate lending or intermediary activities within the state.
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