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What the Fiscal Year 2026 Examiner 
Performance Appraisal Plan Means for 
Examiner Interviews and Prosecution 
Strategy
By Madhumita “Mita” Datta and Kaelyn Shinbashi

The United States Patent and Trademark Office 
(USPTO) employs nearly 9,000 patent exam-

iners to examine the utility patent applications, with 
provisions in the Fiscal Year 2026 (FY26) budget 
for hiring 1,500 more. However, the agency also set 
stricter production goals for the examiners by imple-
menting FY26 Examiner Performance Appraisal 
Plan (PAP) on October 1, 2025. Under the FY26 
PAP, the performance standard for the examiners is 
raised to 100% of production goal compared to the 
previous standard of 95%. FY26 PAP automatically 
allots one hour of time to the examiners for an inter-
view in a new case or an existing case with a newly 
filed Request for Continued Examination (RCE). 
But second or subsequent interviews require addi-
tional discretion and supervisory approval. We antici-
pate that this additional burden at the examiners’ end 
would translate to at least some effect on the pros-
ecution strategy at the patent practitioners’ end too.

During a recent examiner interview for a par-
ticular case, one examiner noted that since the rule 
changes, interview requests are being granted more 

selectively than in the past, compared to prior prac-
tice when nearly all requests were approved. The 
examiner further reported that most examiners 
are avoiding examiner-initiated interviews except 
when an application is near allowance, due to uncer-
tainty over whether such interviews are credited 
against allotted interview time. Although anecdotal, 
these observations are consistent with our anticipa-
tion that examiner interview practices have shifted 
following implementation of the FY26 PAP. Using 
publicly available data from the USPTO database 
gleaned and analyzed by Juristat, we attempted to 
quantify how any such shift may affect prosecu-
tion outcomes. To assess that possibility, interview 
and allowance data from the pre-PAP and post-PAP 
periods were compared.

WHAT CHANGED IN THE FY26 PAP?
The USPTO implemented the FY26 PAP on 

October 1, 2025. Although the FY26 PAP addresses 
several aspects of examiner performance, the key 
change for purposes of this client alert concerns 
examiner interviews. Previously, examiners were 
generally allotted one hour for each interview, even 
if there were multiple interviews scheduled within 
one prosecution cycle. A prosecution cycle spans 
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from the filing of a new application or request for 
continued examination (RCE) until prosecution 
closes or another RCE is filed. Under the FY26 
PAP, examiners are allotted a maximum of one hour 
per prosecution cycle. As a result, interview time 
that may previously have supported multiple inter-
views during a single cycle must now be allocated 
across the entire cycle.

KEY FINDINGS & ANALYSIS
A comparison of the nine months preceding 

implementation of the FY26 PAP and the eight 
months following implementation reveals sev-
eral key trends. For purposes of this analysis, the 
pre-PAP period spans January 1, 2025, through 
September 30, 2025, and the post-PAP period spans 
October 1, 2025, through May 27, 2026. Because 

Figure 1: Changes to Interview Procedure1

FY25 Attribute FY26 Attribute 

1 hour, when, during 
prosecution,  the 
examiner conducts an  
interview 

1 hour per new application or RCE (Utility)/CPA 
(Designs), when, during prosecution, the examiner 
conducts an interview. Time for an additional interview 
may be authorized with SPE approval. 

Figure 2: Overall Interview Win Rate2

Figure 3: Interview Win Rate by Technology Center3
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of the window length asymmetry (pre-PAP win-
dow being 9 months, and post-PAP window being 
almost 8 months), raw interview-bearing office 
action (OA) counts are not directly comparable. 
However, sample sizes are large enough that this 
does not affect rate-based comparisons materially. 
Additionally, because allowances often lag exami-
nation activity, some applications allowed during 
the early post-PAP period (October 2025 through 
December 2025) may reflect prosecution activ-
ity and examiner interviews that occurred before 
implementation of the FY26 PAP.

IMPROVEMENT IN INTERVIEW 
EFFECTIVENESS

Overall, the post-PAP interview win rate 
increased by 3.1 percentage points, rising from 
91.9% pre-PAP to 95.0% post-PAP. The interview 
win rate measures the share of office actions with 
an examiner interview that proceeded to a Notice 
of Allowance, among those for which the examiner 
has issued a subsequent action. Interview win rates 
have improved across all technology areas, with the 
software and business-method centers exhibiting 
the largest gains.

Additionally, the data showed a 5.5 percent-
age-point improvement in interview win rate for 
applications in post-RCE prosecution. Specifically, 
the interview win rate post-RCE improved from 
86.5% pre-PAP to 92% post-PAP.

How Does This Affect Prosecution?
Overall, the data indicates that interviews are 

becoming more effective tools for advancing pros-
ecution, with higher interview win rates increasing 
the likelihood of receiving a Notice of Allowance. 
The improvement is particularly pronounced in 
post-RCE prosecution, where interview win rates 
show the largest gains. Although the data does not 
directly identify causal drivers, the pattern is consis-
tent with increased selectivity and more favorable 
resolution of cases that reach the interview territory.

DECREASE IN OVERALL ALLOWANCE 
RATES

In contrast to the interview win rate, overall 
allowance rates have decreased after the FY26 PAP 
was implemented. The allowance rate measures 
the share of applications that are allowed, out of all 
applications that reach a final disposition (allowance 

Figure 4: Interview Win Rates Pre-RCE and Post-RCE4

Cohort Pre-PAP Win
Rate

Post-PAP Win
Rate

Change

Pre-RCE Prosecution 94.7% 96.5% +1.8%

Post-RCE Prosecution 86.5% 92.0% +5.5%

Overall 91.9% 95.0% +3.1%

Figure 5: Monthly Allowance Rate5
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or abandonment). Overall, the allowance rate 
decreased by 3.4 percentage points, from an aver-
age of 81.9% pre-PAP to 78.5% post-PAP. There is 
a caveat though. Applications allowed in October-
December 2025 reflect prosecution decisions and 
interviews conducted months earlier (typically 
Q2-Q3 2025), so the early post-PAP allowance 
numbers are still shaped by pre-PAP examiner 
behavior. The Q1-Q2 2026 numbers (77-80%) are 
a cleaner read on post-PAP-only behavior, and they 
sit consistently below the pre-PAP baseline.

Also we note that the December 2025 allowance 
rate sits 8-9 pts below the pre-PAP average. Examiner 
end-of-fiscal-quarter docket-clearance behavior is 
part of the pattern, but the magnitude is larger than 
typical seasonality. December is also two months into 
the new PAP, so it can indicate a confusion amongst 
the examiners about the new rules leading to a sud-
den behavior-shift. A deeper investigation outside of 
the scope of this client alert is desired to explain the 
December 2025 dip in allowance.

How Does This Affect Prosecution?
The overall decrease in allowance rates may 

suggest that fewer applications are progressing to 
allowance before reaching the interview stage. 
The contrast between declining allowance rates 
and increasing interview win rates suggests a more 
selective and outcome-driven prosecution envi-
ronment under the FY26 PAP. Although fewer 
applications overall appear to proceed to allowance, 
those that do reach the interview stage appear more 

likely to be resolved in favor of the applicant. Thus, 
interviews may represent a critical inflection point 
in prosecution strategy, as applications that reach 
the interview stage appear increasingly likely to 
achieve favorable outcomes. As interviews become 
more selective and consequential, applicants may 
have fewer opportunities during prosecution to 
refine claim scope, test examiner positions, or 
use interviews to move a case toward allowance. 
Accordingly, front-loaded claim drafting and early 
prosecution strategy may become increasingly 
important.

NO MATERIAL SHIFTS IN THE 
TIMING OF INTERVIEWS

The overall timing of interviews within a pros-
ecution cycle has not changed significantly. Most 
interviews continue to occur after the first non-
final (NF) office action, with the percentage of 
interviews declining after each subsequent office 
action. Note that the Y-axis is indicated as the count 
of “Interview Office Actions.” An Office Action is 
counted as an Interview Office Action if an examiner 
interview summary was filed. Once again, since the 
pre-PAP window is longer than the post-PAP win-
dow, the raw counts of Interview OAs are different. 
It appears that post-PAP the interview scheduling 
after the first OA has become slightly higher (57.3% 
compared to the pre-PAP 53.7%), possibly indicat-
ing that practitioners are aware that Examiners may 
not grant subsequent interview requests. We expect 
this number to go up as Examiners are less likely to 

Figure 6: Interview Timing6
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ask for supervisor examiner approval for subsequent 
interview requests.

How Does This Affect Prosecution?
Consistent interview timing indicates that appli-

cants are continuing to request interviews at simi-
lar stages of prosecution. However, the increase in 
interview win rates suggests that interviews are 
more often associated with favorable outcomes. 
Taken together, this suggests a shift not in when 
interviews occur, but rather in the role of inter-
views in shaping case outcomes.

IN SUMMARY

•	 Interview win rates are higher after implemen-
tation of the FY26 PAP. Interview win rate is 
defined as the ratio of OAs that lead to a Notice 
of Allowance and the interview-bearing OAs 
that lead to any resolved action. This increase in 
win rate indicates practitioners are taking their 
one chance of interview more seriously to dis-
cuss and resolve multiple issues in one interview 
rather than taking a piece-meal approach to 
resolve issues sequentially over multiple inter-
views, as was done pre-PAP.

•	 Average allowance rates are lower after imple-
mentation of the FY26 PAP. It is premature to 
correlate the change allowance rate with the 
interview practice change, because allowance 
rate reflects a complex outcome of many fac-
tors, including USPTO policy changes, current 
political and business environment etc.

•	 The timing of interviews within an application 
cycle did not materially change after implemen-
tation of the FY26 PAP. Most interviews are still 
scheduled after the first Office Action, similar to 
historic data. Applicants are still not scheduling 
interviews to explain the invention better before 
the examiner issues their first office action.

•	 Read together, analyzed data may be indicat-
ing that the PAP appears to be sharpening 
dispositions on both ends — more decisive 
interview outcomes, but also more rejections and 

abandonments at the margin. Interviews may 
now play a more significant strategic role in cases 
that reach the interview stage.

•	 Front-loaded claim drafting and early prosecu-
tion strategy may become increasingly important 
as opportunities to use interviews in prosecution 
become more limited.

CONCLUSION
Overall, the observed trends are consistent with 

a more selective prosecution environment after 
implementation of the FY26 PAP. Although over-
all allowance rates declined during the post-PAP 
period, interview win rates increased, particularly 
in post-RCE prosecution. Such trends suggest that 
interviews may now play a more significant strate-
gic role in cases that are deemed to be worth inter-
viewing, even as fewer applications overall proceed 
to allowance. If favorable outcomes are increas-
ingly concentrated among applications that reach 
the interview territory, applicants may benefit from 
investing greater effort in front-loaded prosecution 
strategy (e.g., initial claim drafting, specification 
support, and early response strategy) to maximize 
the likelihood of reaching a productive interview 
stage. Given that this analysis is based on early post-
implementation data, the observed trends should be 
treated as preliminary and subject to further devel-
opment over time.
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